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ABSTRACT 
 
Law is expected to provide fairness, certainty and legal benefits as 
proposed by Gustav Radbruch. Legal certainty is required to be upheld justice 
and expediency, but more important to be applied.  
Similarly, in solving the case of a traffic accident. Rule of law is supposed 
to apply to the offender traffic accidents according the principles of criminal 
justice. However, cases of traffic accidents with particular consideration of plural 
solved by police outside the penal justice through mediation efforts with the 
principles of Restorative Justice as a solution.  
Mediation penal police authority applying the principles of Restorative 
Justice is based on police discretion in accordance stipulated in Article 18 of Law 
No. 2 of 2002 on the Indonesian National Police and the Chief of Police 
B/3022/XII/2009/SDEOPS Circular concerning the handling of cases 
misdemeanors through alternative dispute resolution (ADR), where consideration 
of taking penal action Mediation obtained for the creation of justice and 
expediency of the law against traffic accidents.  
 Although police do mediation, but the police are not willing referred to as 
a mediator. They only become a facilitator of the mediation process offenders and 
victims. This is due to the lack of legal regulations governing mediation in 
criminal cases so that it becomes a dilemma for police officers to refer to himself 
as a mediator.  
 
Keywords: Penal Mediation, Restorative Justice, Police Discretion, Police 
instead of Mediator. 
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ABSTRAK 
 
  Hukum diharapkan memberikan keadilan, kepastian dan kemanfaatan 
hukum seperti yang dikemukakan oleh Gustav Radbruch. Kepastian hukum 
memang wajib ditegakkan namun keadilan dan kemanfaatan jauh lebih utama 
untuk diterapkan.  
  Demikian pula dalam upaya penyelesaian kasus kecelakaan lalu-lintas. 
Kepastian hukum memang harusnya diberlakukan pada pelaku kecelakaan lalu-
lintas sesuai asas peradilan pidana. Namun kenyataannnya, kasus kecelakaan lalu-
lintas dengan pertimbangan tertentu jamak diselesaikan oleh polisi diluar 
peradilan melalui upaya mediasi penal dengan prinsip-prinsip Restorative Justice 
sebagai solusinya. 
Kewenangan polisi menerapkan Mediasi penal dengan prinsip-prinsip 
Restorative Justice ini berlandaskan pada diskresi kepolisian sesuai yang diatur 
dalam Pasal 18 Undang- Undang Nomor 2 Tahun 2002 Tentang Kepolisian 
Negara Republik Indonesia  dan Surat Edaran Kapolri B/3022/XII/2009/SDEOPS 
tentang penanganan kasus pidana ringan melalui alternative dispute resolution 
(ADR), dimana pertimbangan atas pengambilan tindakan Mediasi penal diperoleh 
untuk terciptanya keadilan dan kemanfaatan hukum terhadap kasus kecelakaan 
lalu-lintas. 
 Meski polisi melakukan proses mediasi namun polisi tidak bersedia 
disebut sebagai mediator. Mereka hanya menjadi fasilitator dari proses mediasi 
pelaku dan korban. Hal ini dikarenakan belum adanya regulasi hukum yang 
mengatur tentang mediasi dalam perkara pidana sehingga menjadi dilema 
tersendiri bagi aparat kepolisian untuk menyebut dirinya sebagai mediator. 
 
Kata kunci : Mediasi Penal, Restorative Justice, Diskresi Polisi, Polisi bukan 
Mediator. 
 
 
x 
 
DAFTAR ISI 
HALAMAN JUDUL...................................................................................... 
HALAMAN PERSETUJUAN....................................................................... 
HALAMAN PERNYATAAN....................................................................... 
KATA PENGANTAR................................................................................... 
ABSTRACT................................................................................................... 
ABSTRAK.................................................................................................... 
DAFTAR ISI.................................................................................................. 
DAFTAR TABEL.......................................................................................... 
DAFTAR SKEMA......................................................................................... 
DAFTAR LAMPIRAN.................................................................................. 
BAB I : PENDAHULUAN........................................................................... 
A. Latar Belakang............................................................................ 
B. Perumusan Masalah..................................................................... 
C. Tujuan Penelitian......................................................................... 
D. Manfaat Penelitian....................................................................... 
E. Kerangka Pemikiran.................................................................... 
1. Kerangka Konseptual............................................................. 
2. Kerangka Teoritik.................................................................. 
F. Metode Penelitian........................................................................ 
1. Pendekatan Masalah............................................................... 
2. Spesifikasi Penelitian............................................................. 
3. Lokasi Penelitian.................................................................... 
 
i 
ii 
iii 
iv 
viii 
ix 
x 
xiii 
xiv 
xv 
1 
1 
11 
11 
12 
12 
12 
22 
31 
32 
33 
33 
 
 
xi 
 
4. Populasi Peneitian.................................................................. 
5. Kasus yang Dianalisis............................................................ 
6. Teknik Memperoleh Data...................................................... 
7. Jenis Data............................................................................... 
8. Metode Analisis Data............................................................. 
G. Jadwal Pelaksanaan Penelitian........................................................... 
H. Sistematika Penulisan......................................................................... 
BAB II : TINJAUAN PUSTAKA.................................................................. 
A. Mediasi Penal..................................................................................... 
1. Pengertian Mediasi....................................................................... 
2. Pengertian Mediasi Penal............................................................. 
3. Mediasi Penal di Beberapa Negara.............................................. 
4. Model-model Mediasi Penal........................................................ 
5. Prinsip Kerja Mediasi Penal......................................................... 
6. Posisi Mediasi Penal dalam Peradilan Pidana.............................. 
7. Kelebihan Dari Mediasi Penal..................................................... 
8. Perbandingan Mediasi Perdata dan Mediasi Penal...................... 
B. Restorative Justice............................................................................. 
1. Pengertian Restorative Justice..................................................... 
2. Sejarah Restorative Justice.......................................................... 
3. Nilai Dasar Restorative Justice.................................................... 
4. Karakteristik Restorative Justice.................................................. 
5. Bentuk-bentuk Restorative Justice.............................................. 
33 
33 
34 
34 
36 
36 
38 
38 
40 
40 
43 
46 
46 
49 
50 
52 
53 
54 
54 
57 
61 
68 
 
71 
 
 
xii 
 
6. Mediasi dalam Restorative Justice .............................................. 
7. Pro-Kontra Restorative Justice ................................................... 
C. Peran Polisi dalam Penyelesaian Kasus Kecelakaan Lalu-lintas...... 
1. Fungsi dan Peran Polisi................................................................ 
2. Kasus Kecelakaan Lalu-lintas..................................................... 
3. Diskresi Kepolisian...................................................................... 
BAB III: HASIL PENELITIAN DAN ANALISIS............................... 
A. Model Penyelesaian Kasus Kecelakaan Lalu-lintas di Kepolisian 
Resor Kudus....................................................................................... 
1. Ini kan Jamannya Internet, Data Online, Jadi Semua Harus 
diBAP........................................................................................... 
2. Polisi Bukan Mediator, Kami Hanya Fasilitator......................... 
3. Sebenarnya Ini Dilema Bagi Kami.............................................. 
4. Kami Takut Pengadilan................................................................ 
B. Implementasi dan Kendala Penyelesaian Kasus Kecelakaan Lalu-
lintas Diluar Peradilan........................................................................ 
1. Belum Adanya Ukuran Ganti Rugi yang Jelas dalam 
Pelaksanaan Mediasi Penal Pada Penyelesaian Kasus 
Kecelakaan Lalu-lintas................................................................. 
2. Siapakah yang Berhak Menjadi Mediator.................................... 
C. Analisis Hasil Penelitian.................................................................... 
1. Lebih Terasa Adil dan Bermanfaat.............................................. 
2. Sesuai dengan Nilai Budaya Masyarakat..................................... 
BAB IV: PENUTUP.............................................................................. 
A. Kesimpulan........................................................................................ 
1. Kesimpulan Umum...................................................................... 
2. Kesimpulan Khusus..................................................................... 
B. Saran................................................................................................... 
DAFTAR PUSTAKA 
 
 
75 
76 
79 
79 
84 
90 
94 
 
94 
 
94 
95 
97 
98 
 
98 
 
 
98 
100 
104 
104 
106 
114 
114 
114 
115 
116 
 
 
 
 
 
 
 
xiii 
 
DAFTAR TABEL 
 
 
 
1. Perbandingan Retributive Justice dengan Restorative 
Justice 
2. Daftar Informan Penelitian 
3. Perbandingan Mediasi Perdata dan Mediasi Penal 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
28 
35 
53 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
xiv 
 
DAFTAR SKEMA 
 
1. Komponen – komponen Restorative Justice menurut Tony 
F. Marshall 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
70 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
xv 
 
DAFTAR LAMPIRAN 
 
1. Surat Ijin Survey 
2. Surat Keterangan Telah Melaksanakan Survey/Penelitian 
 
 
 
 
 
 
 
